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3MeA / ORDER
PER G.MANJUNATHA, AM:

This appeal filed by the assessee is directed against
order of the learned Commissioner of Income Tax (Appeals)-
10, Chennai, dated 28.02.2019 and pertains to assessment

year 2004-05.

2. Brief facts of the case are that the assessee is a
partnership firm which is engaged in the business of export
of shoe wuppers has filed its return of income for the
assessment year 2004-05 on 01.11.2004 declaring total
income of Rs.37,57,310/-. The assessment has been

completed u/s.143(3) of the Income Tax Act, 1961, on
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28.12.2006 and assessed total income at Rs.69,21,043/-. The
case has been subsequently reopened u/s.147 of the Act, and
assessment has been completed u/s.143 r.w.s 147 of the Act
on 31.12.2010 and determined total income at Rs.76,41,590/-
by making additions towards disallowance of partners’
remuneration u/s.40(b) of the Income Tax Act, 1961, and also
disallowance of interest on partners’ capital account
u/s.40(b)(iv) of the Act. The assessee carried the matter in
appeal before the first appellate authority, but could not
succeed. The learned CIT(A), for the reasons stated in his
appellate order dated 28.02.2019, dismissed appeal filed by
the assessee and sustained additions made by the Assessing
Officer towards disallowance of remuneration to partners and
interest on capital u/s.40(b) of the Act. Aggrieved by the

learned CIT(A) order, the assessee is in appeal before us.

3. None appeared for the assessee. We have heard
learned D.R. and perused necessary materials available on
record. We find that the assessee is neither appearing nor
filed any petition for adjournment of appeal, despite appeal

filed by the assessee has been posted for hearing on 8
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occasions on various dates starting from 9" August, 2021 to
1" June, 2022. From the above, it is very clear that the
assessee is not interested in pursuing its appeal. Therefore,
left with no option, we proceed to dispose off the appeal ex-

parte on the basis of materials available on record.

4. The Assessing Officer has made additions towards
excess claim of remuneration to partners u/s.40(b) of the
Income Tax Act, 1961, on the ground that the assessee has
debited partners remuneration of Rs.18,12,000/- in the profit
& loss account, however, claimed deduction of Rs.45,01,531/-
in the statement of total income, which is contrary to the
provisions of section 40(b) read with Explanation 3 of Income
Tax Act, 1961. We find that as per provisions of section 40(b)
read with Explanation 3, actual amount of remuneration
allowable is amount debited to profit & loss account, subject
to the maximum permissible u/s.40(b) of the Act. In this case,
the assessee has claimed deduction u/s.40(b) over and above
amount of remuneration debited to profit & loss account.
Therefore, we are of the considered view that there is no error

in the reasons given by the Assessing Officer to make
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additions towards disallowance of excess remuneration. The
learned CIT(A), after considering relevant facts has rightly
sustained additions made towards disallowance of
remuneration. Hence, we are inclined to uphold findings of the

learned CIT(A) and reject grounds taken by the assessee.

5. As regards disallowance of excess interest on partners
capital account, it was noticed that the assessee has claimed
interest on partners capital account of Rs.8,18,000/- and
Rs.5,96,000/- respectively for Mr. Niranjan Mathur and Mr.
Prabir Roy. It was further noted that in the partnership deed
dated 19.08.2002 remuneration is provided @ 18% per
annum, however, as per section 40(b)(iv) of the Act, allowable
interest rate of partners capital account is only 12% per
annum. Therefore, the Assessing Officer has disallowed
excess interest paid on partners capital account and added

back to total income.

6. Before us, the assessee neither appeared nor filed any
details to justify interest on partners capital account paid @
18% contrary to the provisions of Section 40(b)(iv) of the

Income Tax Act, 1961. Therefore, we are of the considered
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view that there is no error in the reasons given by the
Assessing Officer to disallow excess interest on partners
capital account and thus, we are inclined to uphold findings of

the learned CIT(A) and reject grounds taken by the assessee.

7. Inthe result, appeal filed by the assessee is dismissed.

Order pronounced in the open court on 1% June, 2022
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